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]. SUMMARY

This Admipistrative (onsent Order (Ortder) is entered inio between Sebergan Pigs,
Inc.(Scbergan) and the Iowa Department of Natural Resources {Department) for the
purpose of resolving violations of Towa’s requirements pertaining to manure contrel. In
the interest of avaiding litigation, the parties have agreed to the provisions sct forth
below.

Any questions oz response Tegarding this Order should be direcled to:

Relating to technical requiremsnts: Relating te legal requirernents

Matk Heiderscheit, Ryan Stoudur Randy Clark, Attomey 11

Ficld Office No. 6 Towa Department of Natural Rescurces
Towa Department of Natural Resources Wallace State Qffice Building

1023 W. Madison Des Moines, Iowa 50319-0034
Washington, lowa 52353-1.23 Ph: 515/281-8891

Payment of penalty to:
[owa Department of Naaral Resources

Watlace State Office Puilding
507 East 9™ Street
Des Meines, Jowa 50319-0034
Altn: Randy Clark
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TOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER
SSSUED TO: SEBERGAN PIGS, INC.

Il. JURISDICTION

This Order is issued pursuant to the provisions of lowa Code subsection 455B.175(1)
which authorizes the Director to issuc any order necessary to secure compliance with or
prevent a violation of lowa Code chapter 4558, Division 111, Part 1, Towa Code chapter
439, subchapter 1L, and the rules adopted or permits issued pursuant thereto; and Iowa
Code sections 435B.109 and 459.103(3), and 567 Iowa Administrative Cods {LAC)
chapter 10, which authonize the Director 1o 2ssess administrative penalties.

. STATEMENT OF FACTS

1. At all times relevant to this Order, Sebergan owned and operated a swine
confincment operation focated in Section 1, Marion Township (T6SN, R6W), Lec
County, Iowa. The aperation has a capacity of 900 sows (360 animal units) and ulilizes a
two-cell unlormed manure storage structure.

2. On Angust 11, 2004, Administralive Order No. 2004- AFO-89 was issued due to the
failure to maintain the unformed manure sterage stmcture and due to frechoard violations
in 2002, 2003 and in June, 2004. Among other things, sxid Order required Sebergan to
comply with the frechboard requiremnent at all times and to comply with manure
management plan requirements nermally only requited for operations with a capacity
larger than 500 animal units.

3. On December 30, 2004, Ficld Office 6 (FOG) staff conducted a routine earthen
manure storage inspection and observed that freeboard in the unformed structure was less
than two fect. A Sebergan official explained that efforts were under way to pump down
the unformed structure but that a late start that fall and wet weather had caused the
viclation.

4. On March 15, 2005, FO6 staff investigaied a complaint that manurc was
discharging to a stteam from a tite line outlet near a field where manure from the
Sebergan operation was being land-applied. Pinkish-colored liquid with a manure odor
was discharging from the tile linc outlet inlo an unnamed Sugar Creek tributary. Flow in
the tributary was also pinkish in colot and this condition was cbserved downstream of the
tile outlet for approximately ¥ mile. Upsiream of the tile line outlel flow in the tributary
was also pinkish in color and FOO stail surmised that other tile line outlets may have
been discharging into the stream but they could not be located. Pinkish eolored liquid was
ponded in the field where manure from the Sebergan cperation had been applied. At the
Sebergan operation, the unformed manure storage structure did not have the required two
feet of freeboard and the manure in the structure was pink in color, matching the color of
the manure observed at the land application ficld and al the tile line outlet. The manure
management plan {MMP) for the operation did not include the fields where manure had
been upplied and manure applicalion records were not available.
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5. On February 17, 2006, while conducting a routine unformed manure storagc
structure and MMP compliance inspection, FOG staff observed compliance with
freeboard requirements. However, MMP deficicncies were documented.

6. During an inspection on Aptil 6, 2006, FOG staff observed that the unformed manure
storage siructure had less than the required 2 foct of freeboard.

IV. CONCLUSIONS OF LAW

1. Iowa Code section 453B.186 and 567 IAC 62.1{1) prohibit the discharge of
pollutants into watcrs of the State, except for adequately treated pollutants discharged
pursuant te a permit from the Department. Since no such permit has heen issued for this
facility, the foregoing facts cstablish that this provision has been viclated.

2. lowa Code section 459,103 requires the Environmental Prolection Commissien to
adopt rulcs rclated to the construction or operation of animal feeding operations,
incfuding minimum manure control requirements. The Commission has done so at 567
LAC chapter 65.

3. Towa Codec subsection 459.311{2) and 567 IAC 65.2(7) require that all manore
removed from an animal [eeding operation or i1s manure control facility be land applicd
in a manner which will not cause surface or groundwater pollution. The foregoing facts
establish that these provisions were violated.

4. 567 TAC 65.2(3)b” and “¢” rcquire (hat manure be romoved as necessary io
maintain a freeboard of at least two fect in earthen manure storage siructures; and that
manure be removed as needed prier to petiods when manurc application cannot be
conducted {duc to inclement weather conditions, lack of avaiiable land disposal arcas, or
other factors) in order to assure that adequate capacity cxists in the manurc storage
facilitics. The foregeing facts establish that these requirements were violated.

5. 567 1AC 61.242) provides general watcr qualily criteria and prohibits discharges
that will producz objoctionable color, odor, or olher aesthetically objectionahle
conditions; discharges that settle to form sludge deposits; discharges that interfere with
hvestock watering; or discharges that are toxic to animal or plant life. The foregoing lacts
establish that one or more of these criteria have been viclated.

6. lowa Codc section 459,312(3) and 567 IAC 65.17(12) and {13} require the owner of
a confinement feeding operation to maintain a current MMP and records demonstrating
compliance with the MMP at the site of the aperation. lowa Code section 450.312(10)d)
and 567 [AC 65.17(8) require that manure application agrcements for all land where
manure will be applied he maintaincd with the current MMP. The above-sunimarized
facts document that the foregoing statutory and tule provisions have been violaled.
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7. 567 IAC 63.5 provides that the Department may evaluate any animal-fecding
operation o determine if manure from the operation: is being discharged into a water of
the stale and the operation is net providing the applicable minimum leve! of manure
control; is causing or may reasonably be cxpected 10 cause polfution of a water of the
state; 1s causing or may reasonably be expected to cause a violation of state water quality
standards. Il any of these conditions exist, the operation is required, upon notification
from thc Department, 1o apply for an operation permit (subject to animal capacity
limitations) and instilule necessary remedial actions to eliminate the conditicns. Based on
the foregoing facts and conclusions, the Department further coneludes that one or more of
the above-described conditions existed al ihis facility and Sebergan is hereby notified that
it must conduct remedial actions as spocified in section V{1, below.

V. ORDER

THEREFORE, the Department hereby orders and Sebergan consents to do the
following:

1. By Mly 15, 2007, determine by survey the lowest point in the berm of each basin
cell and establish a permanent measurement device in each cell to cenveniently cbserve
freeboard with respect to each low point. Thereafier, usc the measurement devices to
momter freeboard as required in paragraph 2, below,

2. Commencing with records collceted on and after August 1, 2007, submit to
Department Field Office #6 at the address on page 1 of this Order a quartetly report by
the 15th of the month following the end of each calendar quarter (the first report will be
due Cctober 15, 2007) with the following information:

+ Keep written records of weekly freeboard measurcments and when manurc is
removed from your outside manure storage basin and include this on the quarterly
report to Department Ficld Office #6.

¢ If you land apply your manure ising your own machinery you must conduct weekly
inspections. while in use, of vour manure handling equipment. You must record in
ithe quarterly report any deficiencies and the corrective actions that you fock as
soon as possible. Any manure laden water generated from the cleaming of this
equipment must be eollected and properly land applied.

¢+ You must monitor the tile cutlets for obvious signs of manure discharge 10 a stream
from your land application areas befere and after each manure application. Your
observations must be vecorded in the quartcrly report.

¢ Maintain on sile for a period of five ycars (rom the daie they are created a complete
copy of the above-required monitoring records.

3. Pay an administrative penalty of $7.500.00. The penalty shall be paid to the
Department within 14 days of the date the Director signs this Order.
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VI. PENALTY

1. lowa Code sections 455B.191 and 459603 authorize the asszssment of civil
penalties of up to $5,000.00 per day for each violation of water quality laws, regardless of
fault; more severs cnminal sanchions are also provided for negligent and intentional
violations.

2. Pursuant to the provisiens of lowa Clode section 455B.109 and 367 TAC chapter 10,
which authorize the Dircctor to asscss administrative penaltics, a penalty of $7,500.00 1s
assessed.  The penalty shall be paid within 14 days ol the date the Direcior signs this
Order. The admimstrative penalty 1s delermimed as follows:

4. Economic Benefil. Sebergan saved bme and resources by nol maintaiming the
requited freeboard and MMP records. I 1s estimaled that this savings 15 al lcast $1,500
and thal amounl is assessed for this facter.

b, Gravity of the Violati;ns. (Onc of the factors to be considered in determining the
gravity ol a violation is the amount of penalty authorized by the lowa Code for that type
of violation. As indicatea abowve, substantial civil penaltics arc authorized by statute.
Despitc the high penaltics authorized, the Department has decided to handle the
violations administrativeiy at this time, as the most equitable and efficient means of
resolving the matter. This matter involves threatened harm to the environment due to the
freehoard viclation and actual harm to the environment due to the manure discharge and
the resulting water quality violation. Further, the seriousness of this matter is exacerbated
hecause the [rechoard violation is a repeated violation and because it violates a previous
Order. Multiple rule and statutory provisions were vieclated: three failures to maintain the
required freeboard, discharge of manure to water of the state, violation of water quality
standards and three MMP viclations, $3,000.00 1s assessed for this faclor.

¢. Culpability. Sebergan has been negligent in repealedly fuiling o comply with
frecboard requirements despite numercus directives and a previous Order from the
Departmem. $3,000.00 is assessed for this factor.

Vi. WAIVER OF APPEAL RIGHTS

Iowa Code section 455B.173(1), and 561 TAC 7.5(1}, as adepled by reference by 367
IAC chapter 7, authonize a wriiten notice of appeal 1o the Environmental Protection
Commission, This Order is entered into knowingly by and with the consent of Sebergan.
By signature 1o (his Order, all rights to appeal this Order arc waived by Schergan.

VIll. NONCOMPLIANCE

Failure to comply with this Order may result in the imposition of further administrative
penzllies or referral 1o the Attorney General to obtain injunctive relicf and civil penaltics
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pursuant Lo Towa Code sections 455B.191 and 459.603. Compliance with Division “V.
Order” of this Order conslitutes full satisfaction of all requirements pertaining to the
viotations descnbed in Pivision IV of this Order. The Departiment reserves the right to
bring enforcement action or to request that the Attomey General initiate legal action to
address other violations not described in this Order but which may arise from the facts
summarnzed m Dhvision M of ims Order.

Dated this é.z _day of

El A , 2007,

Datcdtlﬁs_zf__dayol'

HARD A. LEQPOLD, 13
TOWA DEFARTMENT OFNATURAL RESQURCES /ﬁ/a 4 , 2007,

Field Office 6; Randy Clark; Gene Tinker; EPA; VII.C.2&3, D. 1.5, D.2.a, D3



